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ARGUMENT  OF 

Mr.  Franklin  B.  Gowen. 


To  the  Hon.  Henry  Bacon , Chairman , and  the  honorable  mem- 
bers of  the  Committee  on  Manufactures  of  the  House  of  Rep- 
resentatives : 

Gentlemen  : — I was  retained  by  your  committee  to  aid  in 
an  examination  into  the  affairs  of  the  Standard  Oil  Trust,  with 
the  understanding  that  inquiry  should  be  made  as  to  “whether 
and  to  what  extent  unjust  discrimination  in  railroad  rates  of 
transportation  had  enabled  the  Standard  Oil  Company  to  se- 
cure and  maintain  a monopoly  of  the  oil  trade  of  the  country.” 

The  testimony  taken  in  the  investigation  covers  nine  hun- 
dred and  fifty-one  pages  of  printed  matter ; and  I submit  here- 
with some  references  thereto  and  a sketch  of  an  argument  in 
support  of  the  proposition  that  “ illegal  and  unjust  discrimina- 
tion in  railroad  rates  of  transportation  has  alone  enabled  the 
Standard  Oil  Company  to  secure  and  mai'rffafffn!^  monopoly 
of  the  petroleum  trade  of  the  country.”  I shall  use  the  name 
of  the  Standard  Oil  Company  as  alike  applicable  to  all  or  any 
of  the  corporations,  associations,  or  firms  now  affiliated  to  the 
Standard  Oil  Trust. 
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See  testimony, 
page  115. 


See  testimony 
of  Henry  M. 
Flagler,  pages 
287,  288,  &c. 


The  oil  production  and  traffic  of  the  country  from  1861  to 
1887,  inclusive,  are  shown  in  the  following  table: — 


Year. 


1861  . 

1862  . 

1863  . 

1864  . 

1865  . 

1866  . 

1867  . 

1868  . 

1869  . 

1870  . 

1871  . 

1872  . 

1873  • 

1874  . 

1875  • 

1876  • 

1877  . 

1878  . 

1879  . 

1880  . 

1881  . 

1882  . 

1883  . 

1884  . 
1885. 

1886  . 

1887  . 


CRUDE  OIL;  BBLS.  OF 

FORTY-TWO  GALS. 

Refined 
Oil, 
Average 
price  per 
gal. in  bbl. 
for  export 
at  New 
York. 

TotalValue 
of  Petroleum 
and  its  prod- 
ucts export- 
ed from  the 
U.  S. — Fiscal 
year  ending 
June  30th. 

Production. 

Shipments. 

Stock. 
Close  of  year. 

Price 
at  wells. 

2,113,600 

1,650,133 

Unknown. 

$0.52 

6i54c. 

Unknown. 

3,056,606 

3,101,571 

“ 

1. 00 

3638 

“ 

2,611,359 

3,242,951 

“ 

3-n 

4476 

“ 

2,116,182 

1,842,061 

“ 

7.85 

6501 

$10,782,689 

3,497,712 

2,100,132 

“ 

6.65 

5876 

16,563,413 

3,597,52 7 

3,010,921 

“ 

3-76 

4246 

24,830,887 

3,346,306 

2,893,210 

534,ooo 

2.40 

2841 

24,407,642 

3,7i5,74i 

3,482,510 

264,805 

3-57 

29s2 

21,810,676 

4,186,475 

4,255,343 

340,154 

5-64 

3273 

31,071,256 

5,308,046 

5,593,i68 

• 537,751 

3-86 

263s 

32,668,960 

5,278,072 

5,667,891 

568,858 

4.42 

2424 

36,894,810 

6,505,774 

5,899,942 

f 1,174,000  \ 
\ Estimat’d  j 

3-96 

236  9 

34,058,390 

9,849,508 

9.499,775 

1,625,157 

1-73 

I787 

42,050,756 

11,102,114 

8,821,500 

3,705,639 

1.1825 

I298 

41,245,815 

8,948,749 

8,924,938 

2,751,758 

1.2433 

13 

30,078,569 

9,142,940 

9,583,949 

1,926,735 

2.5150 

I916 

32,915,786 

13,052,753 

12,469,644 

2,857,098 

2.38™ 

I544 

6l, 789, 438 

15,011,425 

13,750,090 

4,307,590 

1. 16 

IO76 

46,574,974 

20,085,716 

16,226,586 

8,094,496 

.8812 

8°8 

40,305,249 

24,788,950 

15,839,020 

16,606,344 

•9410 

9°s 

36,218,625 

29,674,458 

19,340,021 

25,333,4ii 

.8525 

801 

40,315,609 

35,789,190 

22,094,209 

34,335,147 

.78s7 

739 

51,232,706 

24,385,966 

21,967,636 

35,715,565 

1.0581 

802 

44,913,079 

23,596,945 

24,053,902 

36,872,892 

•8373 

815 

47,103,248 

21,600,651 

24,029,424 

33,836,939 

.8848 

?93 

50,257,947 

25,854,822 

26,332,445 

33,395,885 

.7126 

7°7 

50,199,844 

21,818,037 

26,627,191 

28,310,282 

,6668 

672 

46,824,933 

24  yrs. 

$895,115,260 

The  parent  company  of  the  present  Standard  Oil  Trust  was 
the  Standard  Oil  Company  of  Ohio,  incorporated  in  1870  as 
the  successors  of,  or  purchasers  of,  the  refining-works  of 
Rockafeller,  Andrews  & Flagler,  at  Cleveland,  Ohio,  whose 
members  became  the  principal  stockholders  of  the  company, 
the  capital  of  which  at  the  date  of  its  formation  was  only 
$ 1 ,000,000. 

The  first  known  attempt  to  monopolize  the  oil  trade  in  alli- 
ance with  railroad  companies  and  by  means  of  unjust  and 
illegal  discriminations  in  rates,  was  made  on  the  18th  of  Janu- 
ary, 1872,  on  which  date  a contract  was  executed  between  the 
South  Improvement  Company  and  the  Pennsylvania  Railroad 
Company  for  the  transportation  of  oil,  under  which  contract 
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rebates  and  drawbacks,  varying  from  forty  cents  to  one  dollar  See  contract, 

page  357  of  tes- 

and  thirty-two  cents  per  barrel  were  to  be  allowed  to  thetimony. 
South  Improvement  Company,  and  all  other  shippers  were  to 
be  charged  full  gross  rates,  except  those  who  shipped  an 
equal  amount  and  possessed  and  used  works,  means,  and 
facilities  for  carrying  on  and  promoting  the  petroleum  trade 
equal  to  those  possessed  by  the  South  Improvement  Company. 

No  one  of  course  could  come  within  the  exception. 

Among  the  persons  composing  the  South  Improvement 
Company  at  this  time  were  William  G.  Warden,  Charles  Lock- 
hart, William  P.  Logan,  John  Logan,  J.  D.  Rockafeller,  Will- 
iam Rockafeller,  Oliver  H.  Payne,  and  Henry  M.  Flagler,  all  of  See  testimony 
whom,  except  William  P.  and  John  Logan,  are  or  have  beengagier,  page 
active  members  of  various  Standard  Oil  organizations. 

The  Pennsylvania  Railroad  Company,  in  making  the  con- 
tract with  the  South  Improvement  Company,  contracted  as 
well  for  itself  to  the  extent  of  forty-five  per  cent.,  as  for  the 
New  York  Central  Railroad  Company,  which  was  to  receive 
twenty-seven  and  one-half  per  cent,  and  the  Erie  Railroad 
Company,  which  was  to  receive  twenty-seven  and  one-half 
per  cent,  of  the  entire  oil  traffic  covered  by  the  agreement, 
and  both  of  the  latter  companies  subsequently  executed  sep- 
arate contracts  with  the  South  Improvement  Company,  pro- 
viding for  the  same  terms  as  those  contained  in  the  original 
contract  with  the  Pennsylvania  Railroad  Company. 

No  business,  so  far  as  known,  was  ever  transacted  under 
these  agreements,  for  the  reason  that  upon  their  terms  be- 
coming known  the  feeling  of  indignation  and  resentment 
among  oil  producers  and  independent  refiners  was  so  great, 
and  public  opinion  was  aroused  to  such  an  extent,  that  the  Leg- 
islature of  Pennsylvania  revoked  the  charter  of  the  South 
Improvement  Company,  and  on  the  25th  of  March,  1872,  by 
agreement  between  the  railroad  companies  on  the  one  part 
and  committees  of  the  oil  producers  and  independent  refiners 
on  the  other,  it  was  agreed  that  rates  should  be  the  same  to 
all  shippers,  and  that  no  rebates  or  other  arrangements  of  any 
character  should  be  made  or  allowed  that  would  give  any 
party  the  slightest  difference  in  rates  or  discrimination  of  any 
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See  agree-  character  whatever.  This  agreement  for  equal  rates  was  exe- 

ment,  pages  361  , ..  . . 

and 362.  cuted  by  the  Lake  Shore  and  Michigan  Southern  Railroad 

Company,  by  the  Erie  Railroad  Company,  by  the  New  York 
Central  and  Hudson  River  Railroad  Company,  by  the  Atlan- 
tic and  Great  Western  Railroad  Company,  and  by  the  Penn- 
sylvania Railroad  Company,  and  on  behalf  of  the  producers 
and  refiners  the  contract  was  signed  by  committees  of  gen- 
tlemen representing  the  several  interests  affected. 

The  agreement  of  January  18th,  1872,  with  the  South  Im- 
provement Company,  not  having  gone  into  practical  effect,  is 
only  important  in  the  light  of  subsequent  events,  as  showing 
that  as  early  as  1872  the  railroad  companies  were  willing  to 
pay  and  the  Standard  Oil  interests  were  willing  to  accept  un- 
just and  illegal  drawbacks  and  allowances  to  far  more  than  a 
sufficient  extent  to  enable  the  latter  to  obtain  a monopoly  of 
the  trade,  and  to  reduce  their  rivals  to  poverty  and  bankruptcy. 

Notwithstanding  the  agreement  for  equal  rates  to  all,  exe- 
cuted on  the  25th  of  March,  1872,  and  in  spite  of  the  solemn 
contract  of  the  railroad  companies  under  that  agreement  to 
treat  all  shippers  alike — it  was  soon  discovered  that  those  af- 
filiated to  the  Standard  Oil  Company  must  be  obtaining 
special  rates  and  unjust  and  illegal  discrimination  from  the 
railroad  companies — for  between  the  years  1872  and  1879, 
the  Standard  Oil  interests,  without  being  producers  of  oil,  or 
in  any  manner  securing  the  control  of  production  at  the 
wells,  obtained  the  monopoly  of  the  oil  refining  business  of 
the  country  to  the  extent  of  from  eighty  to  ninety  per  cent,  of 
the  entire  manufacture,  while  almost  all  of  the  independent 
refiners  who  did  not  join,  or  sell  out  to,  the  Standard  interests 


See  testimony 
of  Augustus  H. 
Tack,  pages 
212-222 ; of 
Lewis  Emery, 
Jr.,  pages  228- 
257;  of  W.  W. 
Harkness, 
pages  223,  542, 
and  548  ; of  B. 
B.  Campbell, 
pages  1 16  and 
129 ; and  the 
appeal  to  the 
Governor  of 
Pennsylvania, 
pages  351  to  356. 


were  made  bankrupt. 

During  this  period  of  seven  years,  say  from  1872  to  1879, 
when  the  Standard  Oil  interests  were  securing  the  control  of 
the  trade,  and  when  their  rivals  and  competitors  were  being 
reduced  to  bankruptcy,  the  profits  of  the  former  have  been 
variously  estimated  at  from  $100,000,000  to  $250,000,000,  and 
in  one  district  of  Pittsburgh  alone  the  losses  of  independent 
refiners  have  been  estimated  at  $17,000,000.  It  is  doubtful 
whether  in  any  country  except  this  so  great  a destruction  of 
the  property  of  honest  and  industrious  citizens,  and  so  enor- 
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mous  an  acquisition  of  ill-gotten  wealth  has  been  brought 
about  by  the  arbitrary  and  illegal  exercise  of  power  on  the 
part  of  those  charged  with  the  administration  of  public  high- 
ways. 

The  cause  of  all  this  evil,  and  the  method  by  which  it  was 
accomplished,  was  first  discovered  and  exposed  in  taking  tes- 
timony in  an  equity  suit  in  which  the  Commonwealth  of 
Pennsylvania  was  complainant  and  the  Pennsylvania  Railroad 
Company  was  defendant,  filed  in  the  Supreme  Court  of  Penn- 
sylvania for  the  Western  District,  in  the  year  1879,  anc*  where 
A.  J.  Cassatt,  then  third  vice-president,  in  charge  of  the  trans- 
portation department  of  the  Pennsylvania  Railroad  Company, 
testified  that  the  Standard  Oil  Company  were  receiving  over 
and  above  current  drawbacks  the  following  rebates  and  allow- 
ances, viz. : — 

Forty-nine  cents  per  barrel  on  crude  oil  from  the  Bradford 
oil  region  to  tidewater. 

Fifty-one  and  one-half  cents  per  barrel  on  crude  oil  from 
the  lower  oil  region  to  tidewater. 

And  sixty-four  and  one-half  cents  on  refined  oil  from 
Cleveland  to  tidewater. 


And  that  included  in  these  rebates  was  the  sum  of  twenty- 
two  and  one-half  cents  per  barrel  paid  to  the  American  Trans- see  testimony 
fer  Company,  a corporation  with  a capital  stock  of  but  $100,-  Seepages?™? 
OOO,  and  owning  a small  service  of  local  pipeage,  and  which  testimony  of  a. 

& r r fc>  » j Cassatt>  page 

was  paid  this  sum  of  twenty -two  and  one-half  cents  per  barrel  174. 
not  only  upon  the  oil  passing  through  its  own  pipes  and  the 
oil  shipped  by  or  to  the  Standard  Oil  Company,  but  upon  every 
barrel  of  oil  passing  over  the  line  of  the  Pennsylvania  Railroad , 
no  matter  by  whom  or  to  whom  shipped , and  that  a similar  or 
greater  sum  per  barrel  was  paid  to  the  American  Transfer 
Company  by  the  New  York  Central  and  the  Erie  Railroad 
Companies. 


In  the  year  1878  the  railroad  shipments  of  oil  had  reached 
thirteen  million  seven  hundred  thousand  barrels.  Assuming 
eighty  per  cent,  of  this  to  be  the  traffic  of  the  Standard  Oil 
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Company,  and  that  but  fifty  cents  per  barrel  rebate  was  paid 
by  the  railroad  companies,  the  annual  illegal  receipts  by  the 
Standard  Oil  Company  would  have  been  $5,480,000,  not  in- 
cluding the  receipts  of  the  American  Transfer  Company  from 
such  traffic  as  was  not  embraced  within  the  eighty  per  cent,  of 
the  Standard  Oil  Company. 

Now  it  is  confidently  submitted,  that  taking  into  consider- 
ation the  following  facts  : — 

1.  The  agreement  with  the  South  Improvement  Company 
in  1872. 

2.  The  increase  of  the  Standard  Oil  Company’s  business 
from  a small  percentage  in  1872  to  over  eighty  per  cent,  in 

1879- 

3.  The  bankruptcy  and  destruction  of  nearly  all  independ- 
ent refiners  between  1872  and  1879. 

4.  The  admitted  facts  proved  in  1879  that  the  Standard 
Oil  Company’s  interests  were  receiving  illegal  and  unjust  re- 
bates, which  in  1878  amounted  to  over  $5,000,000  in  cash 
annually. 

The  conclusion  is  irresistible  that  it  was  the  unjust  and  ille- 
gal discriminations  of  the  railroad  companies  alone  that  en- 
abled the  Standard  Oil  Company  up  to  the  year  1879  t°  secure 
a monopoly  of  the  oil  trade,  and  it  will  be  shown  hereafter 
that  such  unjust  discrimination  has,  since  1879,  greatly  facil- 
itated and  aided  the  Standard  Oil  Company  in  maintaining 
such  monopoly. 

To  consider  in  the  first  place  these  illegal  drawbacks  and 
the  arguments  which  have  from  time  to  time  been  advanced 
in  support  of  them,  it  will  only  be  necessary  to  say  : — 

First. — It  was  the  drawbacks  and  unjust  discrimination  alone 
that  enabled  the  Standard  Oil  Company  to  secure  the  monop- 
oly of  the  trade.  They  controlled  little  or  no  production. 
They  did  not  own  or  buy  the  land  or  the  wells  from  which  the 
oil  was  produced.  They  owned  no  patent-right  which  entitled 
them  to  a monopoly  of  the  manufacture  of  oil.  There  is  no 
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evidence  whatever  sufficient  to  satisfy  any  intelligent  person 
that  they  possessed  any  other  advantage  or  qualification  which 
enabled  them  to  distance  and  destroy  all  their  competitors, 
than  that  one  dishonest  and  illegal  qualification  which  enabled 
them  to  secure  the  favoritism  of  a few  railroad  officials  to 
whom,  under  the  peculiar  system  of  American  railway  man- 
agement, a confiding  body  of  shareholders  had  committed  the 
gigantic  and  irresponsible  power  of  selecting  the  favored  few 
of  their  transporters  who  shall  become  millionaires,  and  of 
consigning  to  hopeless  bankruptcy  the  large  proportion  re- 
maining as  unworthy  of  basking  in  the  sunlight  of  their  favor. 

That  this  advantage  of  railroad  charges  alone  accomplished 

the  result  is  conclusively  shown  in  the  testimony  of  Mr.  W.  See  testimony 

of  W.  W. 

W.  Harkness,  who  testified  that  he  sold  to  the  Standard  Oil  Harkness. 

! pages  542  and 

people  for  $130,000  his  refinery,  at  which  for  two  years  he  548. 
had  not  made  $10,000  and  that  the  purchasers  who  conducted 

ithe  business  under  precisely  the  same  managers  and  the  same 
system  of  management  as  before  the  sale,  realized  a profit  of 
from  $150,000  to  $175,000  out  of  the  business  within  two 
years  from  the  date  of  their  purchase. 

Second. — The  rebates  were  illegal,  and  in  violation  of  the 
legal  liability  of  a common  carrier  to  treat  all  shippers  alike. 

Third. — They  were  unnecessary  even  to  accomplish  the  pur- 
pose intended,  for,  if  the  object  was  simply  to  transfer  the 
oil  traffic  to  one  party,  a much  less  sum  than  fifty  cents  per 
barrel  would  have  accomplished  the  result.  In  a business  in- 
volving fifteen  million  or  twenty  million  of  barrels  per  annum 
among  hundreds  of  competitors  where  the  margin  of  profit  per 
barrel  between  cost  of  crude  product  and  selling  price  of  manu- 
factured article  necessarily  must  be  small,  a change  of  rate  of 
ten  cents  per  barrel  in  favor  of  one  shipper  will  secure  him 
the  monopoly  of  the  trade,  and  hence  if  the  object  of  the  rail- 
road companies  was  to  get  rid  of  many  shippers  and  concen- 
trate the  traffic  in  one  hand,  a secret  drawback  of  ten  cents 
per  barrel  would  have  accomplished  the  result,  and  the  remain- 
ing forty  cents  per  barrel,  amounting  to  over  $4,000,000  a year 
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in  1878,  could  have  been  saved  to  the  treasuries  and  divided 
among  the  shareholders  of  the  railroad  companies. 

Fourth. — It  was  unwise  as  a system  of  railway  policy.  A 
business  divided  among  a great  number  of  shippers  is  more 
secure  than  if  controlled  by  one  person,  as  the  latter  of  his 
own  motion  can  transfer  the  traffic  to  another  line,  and  the  re- 
sult in  this  case  has  been,  as  will  be  hereafter  shown,  that 
when  the  Standard  Oil  Company  obtained  the  monopoly  of 
the  trade  and  were  confronted  with  the  necessity  (resulting 
from  the  equity  suit  above  referred  to)  of  paying  the  same  as 
other  shippers,  they  constructed  pipe  lines  to  tidewater  and 
took  the  oil  traffic  away  from  the  railroads,  greatly  to  the  in- 
jury of  the  latter.  From  1879  to  1887  inclusive,  nearly  two 
hundred  million  barrels  of  crude  oil  have  been  transported 
from  the  oil  fields  and  a very  considerable  proportion  of  this 
crude  oil  is  also  again  transported  over  railroads  as  refined 
oil.  In  the  next  ten  years  it  is  probable  that  the  transporta- 
tion of  oil  may  reach  three  hundred  millions  of  barrels.  If 
the  railroads  themselves  had  not  consolidated  the  control  of 
this  traffic  in  one  strong  hand  at  the  expense  of  the  many 
small  refiners,  and  had  permitted  the  business  to  flow  in  nat- 
ural channels  through  the  instrumentality  of  hundreds  or 
thousands  of  producers  and  refiners,  it  is  quite  safe  to  say: — 

1.  That  the  traffic  would  never  have  been  taken  away 
from  the  railroads. 

2.  That  it  would  have  produced  to  the  railroads  them- 
selves from  fifty  cents  to  one  dollar  per  barrel,  nearly  all  of 
which  is  now  lost  as  railroad  traffic. 

Fifth. — It  has  been  alleged  that  rebates  and  allowances  to 
the  Standard  Oil  Company  were  necessary  in  order  to  con- 
centrate the  business  into  one  hand  strong  enough  to  secure 
peace  among  the  railroads,  by  dividing  the  traffic  among  all  in 
such  proportions  as  would  be  satisfactory  to  each,  and  thus 
avoid  unnecessary  and  unseemly  competition  for  the  trade. 
A greater  fallacy  never  was  promulgated. 

(«.)  Because,  as  has  been  above  shown,  to  concentrate  con- 
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trol  into  one  hand  was  an  injury  to  the  railroads  and  eventually 
lost  them  the  traffic. 

(b.)  Because  the  trunk  lines  themselves,  in  all  their  pooling 
agreements,  have  been  able  to  divide  traffic  into  quotas  to  suit 
themselves,  and  in  the  oil  trade  itself  as  early  as  1872,  had 
agreed  to  apportion  the  traffic  into  quotas  of  forty-five  per 
cent.,  twenty  seven  and  one-half  per  cent.,  and  twenty-seven 
and  one-half  per  cent,  respectively,  for  the  Pennsylvania  Rail- 
road Company,  the  New  York  Central  Railroad  Company,  and 
the  Erie  Railroad  Company,  and  later,  when  the  four  trunk 
lines  divided  the  business,  they  found  no  difficulty  in  distrib- 
uting to  the  Pennsylvania  Railroad  Company  forty-five  per 
cent.,  to  the  New  York  Central  and  the  Erie  Railroad  Com- 
pany each  twenty-two  per  cent.,  and  to  the  Baltimore  and 
Ohio  Railroad  eleven  per  cent,  of  the  total  traffic. 

(c.)  Because  when  railroad  companies  once  agree  with  each 
other  on  a pro  rata  division  of  traffic  all  danger  from  competi- 
tion among  themselves  resulting  in  a reduction  of  rates  upon 
the  particular  traffic  so  divided  is  at  an  end — for  as  the  exact 
quota  of  tonnage  of  each  company  is  fixed  and  determined, 
any  reduction  of  rates  by  any  party  to  the  compact  would  in- 
volve loss  only  to  the  company  making  it. 

Sixth . — The  system  of  these  illegal  and  unjust  railroad  dis- 
criminations, more  than  any  other  social  evil,  has  been  the  source 
of  that  unequal  distribution  of  wealth,  which  to-day  confronts 
the  country  with  a menace  greater  than  that  threatened  by 
any  other  social  wrong  or  inequality.  It  will  probably  be 
safe  to  say  that  twenty  years  ago  those  who  now  compose  the 
Standard  Oil  Trust  represented  about  one-tenth  of  the  money 
invested  in  the  manufacture  of  oil  and  that  their  rivals 
together  represented  nine-tenths.  By  a system  of  the  most 
flagrant  dishonesty  and  injustice  the  officers  of  two  or  three 
railroad  companies,  while  injuring  the  stockholders  of  their 
companies  to  the  extent  of  millions  of  dollars  annually,  have 
in  a few  years  transposed  the  relative  position  of  the  Standard 
Oil  Company  and  their  competitors  so  that  the  latter  have  but 
one-tenth  and  the  former  nine-tenths  of  the  business,  and 
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while  the  capital  of  those  who  were  competitors  twenty  years 

ago  has  been  destroyed  and  wiped  out  of  existence,  the  fortunes 

See  testimony  of  those  favored  by  the  railway  officials,  together  with  the  in- 
of  Augustus  H. 

Tack,  page  219.  come  thereon  which  has  been  expended  annually  since  the 
unjust  system  commenced,  has  been  estimated  by  an  intelli- 
gent witness  at  $250,000,000,  of  which  it  is  probably  quite  safe 
to  say  that  nearly  all  of  it  has  been  accumulated  either  di- 
rectly or  indirectly  from  the  dishonest  and  illegal  discrimina- 
tion in  railroad  rates. 


Seventh . — It  is  not  only  in  the  past  that  the  wrong  has  been 
done,  but  the  power  of  accumulation  in  the  near  future,  result- 
ing from  the  control  of  capital  dishonestly  acquired,  threatens 
still  more  disastrous  results,  so  far  as  the  great  evil  of  the 
unequal  distribution  of  wealth  is  concerned.  Nearly  twenty 
millions  of  barrels  of  refined  petroleum  are  exported  annually, 
almost  all  of  which  is  controlled  by  the  Standard  Oil  Trust. 
The  price  abroad  is  kept  down  at  present  by  the  competition 
of  the  Russian  oil  product  from  the  Caspian  oil  fields.  In 
comparison  with  the  American  product,  the  Caspian  fields 
produce  but  little,  and  it  is  quite  within  the  power  of  the 
Standard  Oil  Company  to  secure  the  Russian  product  by  pur- 
chase, or  to  control  its  distribution  by  a combination,  agree- 
ment, or  trust.  This  being  done  an  additional  price  of  five 
dollars  per  barrel  of  refined  oil  means  an  additional  annual 
profit  to  the  Standard  Oil  Trust  of  $100,000,000,  and  at  such 
additional  price  refined  oil  will  be  no  higher  than  it  was 
twelve  years  ago,  and  quite  low  enough  in  price  to  maintain 
its  supremacy  in  foreign  markets  against  any  other  material 
having  equal  illuminating  power.  It  would  of  course  be  no 
injury  to  this  country,  and  on  the  contrary  would  be  a posi- 
tive benefit  to  its  foreign  exchanges,  if  the  European  consum- 
ers of  its  petroleum  paid  an  additional  $100,000,000  annually 
for  its  use — but  it  is  most  manifestly  and  outrageously  unjust 
that,  resulting  from  the  illegal  and  unjust  discrimination  of 
railway  officials,  such  a sum  should  be  within  the  control  of 
one  single  manufacturer  and  beyond  the  reach  of  the  many 
thousands  of  industrious  and  intelligent  producers  and  manu- 
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facturers  of  oil  whose  claims,  but  for  the  railway  discrimina- 
tion complained  of,  would  be  far  superior  to  those  of  the 
Standard  Oil  Trust. 

But  in  addition  to  drawbacks  and  rebates  paid  directly  to 

the  Standard  Oil  shippers  as  such — there  was  paid  by  the  rail- See  testimony 

. 1 of  A.  J.  Cassatt, 

road  companies  to  the  American  Transfer  Company  the  sum  page  188. 
of  twenty-two  and  one-half  cents  per  barrel  upon  every  bar- 
rel of  crude  oil  shipped  over  the  railroads,  no  matter  where, 
how,  or  when  shipped,  or  by  or  to  whom.  So  that  this 
American  Transfer  Company  received  twenty-two  and  one- 
half  cents  per  barrel  not  only  upon  every  barrel  passing 
through  its  pipes,  or  shipped  by  or  to  the  Standard  Oil  Com- 
pany, but  also  upon  every  barrel  of  oil  shipped  by  or  to  a 
rival  or  competitor  of  the  Standard  Oil  Company.  And  the, 
frightful  injustice  of  this  system  of  confiscation  enforced  by 
the  officials  of  the  railway  companies  resulted  in  an  illegal 
profit  of  twenty-two  and  a half  cents  per  barrel  being  realized 
by  the  American  Transfer  Company  upon  the  entire  oil  trade 
of  the  country,  but  a very  small  proportion  of  which  it  handled 
or  controlled. 

At  this  time  the  American  Transfer  Company,  according  to 
the  testimony  of  its  owner,  Mr.  J.  A.  Bostwick,  was  a corpora- 
tion having  from  fifty  to  seventy-five  miles  of  local  pipeage,  a See  testimony 

• i i a i i • .ofJ.A.  Bost- 

capital  of  $100,000,  and  no  debt.  And  yet  upon  this  small  wick,  page  386. 
capital  it  received  from  the  three  trunk  lines  in  1878  the  mag- 
nificent income  of  $3,093,750,  or  twenty-two  and  a half  cents 
upon  the  thirteen  million  seven  hundred  and  fifty  thousand 
barrels  of  oil  shipped  in  that  year,  equal  to  a dividend  of  three 
thousand  and  ninety-three  per  cent,  annually. 

It  is  difficult  to  conceive  of  any  honest  or  legitimate  railroad 
purpose  for  which  this  enormous  payment  could  have  been 
made  to  the  American  Transfer  Company,  and  so  far  as  the 
evidence  before  the  committee  is  concerned  it  is  entirely  un- 
explained. Mr.  Cassatt  says,  and  copies  of  the  letters  upon  see  letters  on 
the  subject  are  produced,  that  in  consequence  of  a letter  to  him  2ia0ges  209 
from  Daniel  O’Day,  general  manager  of  the  American  Trans- 
fer Company,  dated  February  15th,  1878,  stating  that  a pay- 
ment of  not  less  than  twenty  cents  per  barrel  was  being  made 
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to  his  company  by  the  New  York  Central  and  Erie  Rail- 
road Companies,  he,  Mr.  Cassatt,  wrote  a letter  dated  May  15th, 
1878,  to  the  comptroller  of  the  Pennsylvania  Railroad  Com- 
pany, directing  the  payment  of  twenty  cents  per  barrel  to  be 
made,  to  include  shipments  from  the  previous  February,  and 
he  testifies  that  this  payment  was  subsequently  increased  to 
twenty-two  and  one-half  cents  per  barrel. 

It  must  be  doubted  whether  among  all  the  singularities  of 
railroad  management  during  that  halcyon  period,  when  those 
gigantic  fortunes  which  are  now  the  wonder  of  the  world 
were  being  made,  distributed,  and  divided  by  the  few  favored 
shippers,  and  the  few  favoring  railway  managers,  anything  so 
peculiarly  unique  of  its  kind  as  this  payment  of  $3,093,750 
annually  to  a company  having  a capital  of  $100,000,  was  ever 
before  brought  to  light. 

If  the  object  of  the  payment  was  to  secure  business  and 
encourage  shipments,  the  money  should  have  gone  directly  to 
the  shipper  or  consignee,  viz.,  the  Standard  Oil  Company. 
That  it  was  not  so  paid  directly  to  them  must  be  considered 
evidence  of  two  facts  : — 

First. — That  they  were  not  to  receive  it. 

Second. — That  some  one  else  was  to  receive  it. 

It  can  hardly  be  possible  that  the  American  Transfer  Com- 
pany was  to  retain  it  all,  for  it  is  almost  incredible  that  over 
$3,000,000  should  have  been  paid,  or  rather  given  and  be- 
stowed, in  one  year  to  a company  whose  entire  capital  was 
but  $100,000. 

The  field  of  conjecture  as  to  the  ultimate  distribution  of  this 
large  sum  of  money  is  not  an  extended  one,  but  in  the  absence 
of  positive  evidence  upon  the  subject  mere  conjecture  would 
not  furnish  the  basis  for  any  action  by  your  committee,  and 
the  subject  may  be  therefore  dismissed  for  the  present,  with 
the  suggestion  that  it  is  worthy  of  the  serious  consideration 
of  the  shareholders  of  the  companies  implicated,  and  that  it 
will  furnish  abundant  food  for  thought  to  those  who  desire  to 
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investigate  the  process  by  which  some  modern  American 
fortunes  have  been  accumulated. 

The  exposure  which  resulted  from  the  testimony  of  Mr. 

Cassatt  and  others  in  the  suit  of  the  Commonwealth  of  Penn- 
sylvania against  the  Pennsylvania  Railroad  Company,  and  the 
pendency  of  a criminal  suit  for  conspiracy  in  the.  courts  of 
Clarion  County,  Pennsylvania,  against  several  members  of  the 
Standard  Oil  Company’s  organization,  resulted  in  a settlement 
of  all  differences  between  the  Standard  Oil  Company  and  its 
affiliated  industries  on  the  one  part  and  the  independent  pro- 
ducers of  oil,  represented  by  Mr.  Benjamin  B.  Campbell,  the 
president  of  the  Petroleum  Producers’  Union,  of  the  other 
part;  and  a contract,  dated  January  29th,  1880,  was  entered 
into  between  the  parties,  by  which  it  was  agreed  that  railroad 

rates  should  be  the  same  to  all ; that  there  should  be  no  dis-  See  agreement, 
, . .pages  71X,  712 

crimination  among  shippers  ; and  that  all  pending  suits  should  and  713. 

be  withdrawn.  And  on  the  27th  of  April,  1880,  the  Pennsyl- 
vania Railroad  Company  entered  into  a contract  with  Mr. 

Benjamin  B.  Campbell,  representing  the  Producers’  Union, 

under  which  it  was  agreed  that  proper  public  notice  should 

be  given  of  all  rates  and  changes  of  rates  ; that  there  should 

be  no  discrimination  in  rates  by  drawbacks,  rebates,  or  other- see  agreement, 

wise;  and  that  all  shippers  should  be  treated  alike  in  all 7^feS  713 

respects  on  the  Pennsylvania  Railroad  and  its  branches. 

For  the  second  time,  therefore,  the  Pennsylvania  Railroad 
Company  bound  itself  by  a solemn  contract  to  treat  all  ship- 
pers alike,  and  as  the  Standard  Oil  Company  evidently  ex- 
pected that  this  latter  contract  of  1880  would  be  strictly  ob- 
served, and  that  it  would  be  obliged  to  pay  the  same  rates  as  its 
competitors,  it  constructed  a system  of  pipe  lines  to  tidewater, 
and  removed  its  business  from  the  railroad.  Thereupon  its 
position  towards  the  railroad  company  and  towards  its  com- 
petitors was  entirely  changed.  When  both  were  shippers  by 
rail  it  was  the  object  of  the  Standard  Oil  Company  to  get  low 
rates  by  rail,  and  make  its  competitors  pay  high  ones.  When 
it  became  a common  carrier  by  a pipe  line  which  it  owned, 
and  over  which  its  competitors  in  the  refining  business  could 
also  transport  oil,  it  became  its  interest  to  maintain  a high  rate 
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for  transportation  by  pipe,  and  as  the  railroad  company  was  its 
only  competitor,  and  had  once  carried  oil  from  the  oil  region  as 
low  as  twenty-five  cents  per  barrel,  it  was  necessary  for  it  to 
placate  the  railroad  company  in  some  manner  so  that  a rate  of 
transportation  by  rail  could  be  maintained  high  enough  to 
enable  the  Standard  Oil  Company  to  realize  by  means  of  its 
ownership  of  the  pipe  line  a large  profit  over  all  competitors. 
This  was  accomplished  by  entering  into  a contract  with  the 
Pennsylvania  Railroad  Company,  under  which  the  Standard 
Oil  Company  guaranteed  to  the  Pennsylvania  Railroad  Com- 
pany twenty-six  per  cent,  of  the  joint  traffic  on  oil  between 
the  oil  fields  and  tidewater,  in  consideration  of  which  charges 
for  transportation  are  maintained  by  both  parties  at  the  same 
rate,  which  is  now  and  has  been  for  some  time  fifty-two 
cents  per  barrel  on  crude  oil  from  the  oil  region  to  New  York. 

There  is  no  positive  evidence  in  the  case  of  the  exact  cost 
of  transporting  oil  by  pipe  line,  as  the  witnesses  connected 
with  the  Standard  Oil  Company  who  have  knowledge  of  the 
subject  evaded  or  refused  to  answer  the  question,  though  they 
admitted  they  were  constructing  a pipe  line  from  the  Lima 
coal  field  to  Chicago,  a distance  of  about  two  hundred  miles, 
to  enable  them  to  introduce  the  Lima  oil  as  a fuel,  which 
could  not  be  used  as  such  on  account  of  a railroad  rate  for 
transportation  of  only  eighteen  cents  per  barrel.  It  is  evident 
therefore  from  the  testimony  that  oil  is  transported  in  pipes  at  a 
very  much  less  cost  than  by  railroad,  and,  assuming  for  the  pur- 
poses of  comparison,  a rate  for  the  pipe  line  of  eleven  cents 
per  barrel  for  the  collecting  and  local  pipeage  and  of  six  cents 
per  parrel  for  main  line  pipeage  we  arrive  at  the  following  re- 
spective rates  which  it  costs  at  present  to  transport  crude  oil 
per  barrel  from  the  oil  regions  of  Pennsylvania  to  tidewater 
at  New  York. 

For  competitors  of  the  Standard  Oil  Company  : — 

For  local  pipeage  the  regular  charge 20  cents. 

“ railroad  or  pipe  line  transportation  to  tide  . .52 

u 


Total 


72 


For  the  Standard  Oil  Company  : — 


Cost  of  local  pipeage  say  . . 
“ of  main  line  pipeage  say 


1 1 cents. 
06  “ 


Total 


Add  payment  on  twenty-six  per  cent,  sent  by  railroad 
to  tidewater  equal  total  shipments  to 


Total 


Making  a difference  in  favor  of  the  Standard  Oil  Company  of 
forty-one  and  a half  cents  per  barrel  even  when  they  ship  twenty- 
six  per  cent,  of  their  traffic  by  rail,  though  it  must  be  borne 
in  mind  that  under  their  contract  with  the  Pennsylvania  Rail- 
road Company  they  only  guarantee  twenty-six  per  cent,  of 
the  entire  shipment,  and  that  all  oil  shipped  by  rail  by  others 
counts  in  such  guarantee  and  releases  them  pro  tanto  from  the 
necessity  of  shipping  their  own  oil  by  rail,  and  that,  therefore, 
the  sum  of  thirteen  and  a half  cents  in  the  above  table  may 
be  reduced  probably  to  five  cents  or  even  less,  and  the  rela- 
tive difference  in  cost  increased  from  forty-one  and  a half  to 
fifty  cents  or  even  more. 

Let  this  difference,  however,  be  what  it  may.  It  is  amply 
sufficient  to  protect  the  Standard  Oil  Company’s  monoply  of 
the  oil  trade  and  enable  them  to  make  a profit  even  when  all 
others  are  losing  money,  and  hence,  so  far  as  the  Eastern  or 
tidewater  traffic  is  concerned,  the  Standard  Oil  Company’s 
pipe  line  secures  them  a sufficient  protection,  and  they  no 
longer  require  in  their  Eastern  business  any  unjust  or  other 
railroad  discrimination  in  their  favor  except  that  obtained 
by  their  pooling  contract  with  the  Pennsylvania  Railroad 
Company. 

In  the  West,  however,  the  case  is  different,  and  the  testi- 
mony before  the  committee  shows  that  prior  to  the  decision 
of  the  Interstate  Commerce  Commision  in  the  case  of  George 
Rice  vs.  The  Louisville  and  Nashville  and  other  railroad  com- 
panies, the  Standard  Oil  Company  were  generally  receiving 
unjust  and  illegal  discrimination,  which  enabled  them  to  secure 
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Testimony  o| 
George  Ricel 
pages  573,  64, 
and  729.  3 

Opinion,  page 
655- 


rates  in  many  instances  at  from  one-half  to  one-third  of  what 
their  competitors  were  paying. 

The  construction  of  the  pipe  lines  of  the  Standard  Oil 
Company  to  the  seaboard  has  brought  about  several  changes 
in  the  trade : — 

First. — The  concentration  of  refining  by  the  Standard  Oil 
Company  at  tidewater  and  the  necessity  of  their  supplying 
the  inland  or  Western  markets  with  refined  oil  over  longer  dis- 
tances of  railroad  transportation. 

Second: — The  release  of  a large  number  of  tank-cars  from 
the  transportion  of  crude  oil,  and  their  use  in  transporting  re- 
fined oil  in  bulk  for  the  Western  or  inland  markets. 

Third. — The  Establishment  with  fair  prospects  of  success 
(if  there  were  no  unjust  railroad  discrimination)  of  many  inde- 
pendent refiners  in  the  oil  region  and  elsewhere,  away  from 
the  seacoast,  with  the  advantage  of  shorter  railway  transporta- 
tion for  the  supply  of  Western  and  local  markets  over  the 
refineries  of  the  Standard  Oil  Company  situated  at  tidewater, 
which  are  obliged,  first,  to  pipe  the  crude  oil  to  tidewater  and 
then  transport  the  refined  oil  by  railroad  westward  over  several 
hundred  miles  of  additional  transportation. 

Hence  the  struggle  to  secure  railroad  favors  has  been  trans- 
ferred from  the  East  to  the  West;  and  the  unjust  and  illegal 
discrimination  in  the  transportation  of  the  refined  oil  in  the 
West  has  been  secured  by  getting  lower  rates  on  tank-cars 
in  bulk  than  on  barreled  oil  carried  in  wooden  barrels  on  or- 
dinary house,  gondola,  or  cattle  cars. 

As  the  Standard  Oil  Company  is  practically  the  only  ship- 
per that  owns  or  can  get  tank-cars,  and  thus  take  advantage 
of  the  low  rate  on  the  latter,  it  has  been  enabled  in  the  West 
and  Southwest  to  overcome  all  the  advantage  of  the  local  re- 
finer due  to  his  proximity  to  the  market,  and  to  drive  him  out 
of  business. 

The  testimony  of  Mr.  George  Rice,  and  the  facts  found  in 
the  opinion  of  the  Interstate  Commission  in  the  case  of 
George  Rice  vs.  The  Louisville  and  Nashville  Railroad  Com- 
pany, will  show  the  extent  to  which  this  unjust  and  illegal 
discrimination  has  been  carried,  and  the  judgment  of  the 
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Interstate  Commerce  Commission  establishes  the  illegality  of 
the  practice. 

So  far  as  the  question  of  the  difference  of  rates  in  Western 
and  Southern  shipments  is  concerned,  it  is  sufficient  to  say 
that  it  has  been  in  the  case  of  Mr.  Rice,  who  is  a refiner  at 
Marietta,  O.,  as  high  as  from  double  to  treble  the  rate  per 
barrel  charged  at  the  same  time  to  the  Standard  Oil  Com- 
pany, and  that  it  extended  practically  over  the  entire  railway  s|6e^fius?veto 
system  of  the  West  and  Southwest.  But  it  is  not  in  rates  ^tent^f  dis-W' 
alone  that  the  independent  refiner  has  been  injured,  and  the cnmination- 
evidence  before  the  committee  shows  that  those  who  were  in- 
terested in  the  East  in  securing  the  South  Improvement  Com- 
pany’s and  the  American  Transfer  Company’s  contracts  have 
been  successfully  at  work  among  the  railway  officials  of  the 

West  and  Southwest. 

From  the  opinion1 ' of  Judge  Baxter,  in  the  case  of  Handy 
et  al.,  trustees , vs.  Cleveland  and  Marietta  Railroad  Company , see  report  of 

C&S6)  page  575* * 

Federal  Reporter , vol.  ji,  pages  689  to  693,  inclusive , it  ap- 
pears, to  quote  the  exact  language  of  the  learned  judge  him- 
self, “ That  the  Standard  Oil  Company  and  George  Rice  were 
competitors  in  the  business  of  refining  oil ; that  each  obtained 
supplies  in  the  neighborhood  of  Macksburg,  a station  of 
said  railroad,  from  whence  the  same  was  carried  to  Marietta 
or  Cleveland ; and  that  for  this  service  both  were  equally  de- 
pendent upon  the  railroad,  then  in  the  hands  of  the  receiver. 

It  further  appears  that  the  Standard  Oil  Company  desired  to 

* crush  ’ Rice  and  his  business,  and  that  under  a threat  of 
building  a pipe  for  the  conveyance  of  its  oil  and  withdrawing 
its  patronage  from  the  receiver,  O’Day,  one  of  its  agents, 

‘ compelled  Terry,’  who  was  acting  for  and  on  behalf  of  the  re- 
ceiver to  carry  its  oil  at  ten  cents  per  barrel  and  charge  Rice 
thirty-five  cents  per  barrel  for  a like  service,  and  pay  it  twenty- 
five  cents  out  of  the  thirty-five  cents  thus  exacted  from  Rice, 

‘making,’  in  the  judgment  of  the  receiver,  ‘twenty-five  dollars 
per  day  clear  money  ’ for  it  ‘ on  Rice’s  oil  alone.’”  Judge 
Baxter  further  says  : “ But  it  is  due  to  the  receiver  to  say  that 
notwithstanding  his  admitted  ‘reluctant  acquiescence’  in  the 
contract  made  by  Terry  on  his  behalf  and  the  indorsement  there- 
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of  by  Rapello,  and  the  further  conceded  fact  that  he  charged  the 
Standard  Oil  Company  ten  cents  and  Rice  thirty-five  cents 
per  barrel  as  aforesaid,  he  denies  that  he  ever  paid  the  Stand- 
ard Oil  Company  any  part  of  the  money  received  from  Rice.” 
This  contract  is  so  much  like  that  of  the  American  Transfer 
Company  that  it  does  not  require  the  positive  evidence  of  the 
fact  (which  is  before  the  committee)  that  Mr.  Daniel  O’Day, 
one  of  the  principal  agents  of  the  Standard  Oil  Company,  was 
the  same  person  who  secured  the  execution  of  both  instru- 
ments. 

The  extent  to  which  agents  of  the  Standard  Oil  Company 
controlled  the  officers  of  the  railway  companies,  and  the  espi- 
onage which  they  exercised  over  the  business  of  their  com- 
petitors, is  shown  in  the  case  of  Chess,  Carley  & Co.,  one  of, 
Standard  Oil  Company’s  firms,  and  the  Louisville  and  Nash- 
ville Railroad  Company. 

In  the  month  of  June,  1881,  Messrs.  Chess,  Carley  & Co. 
having  ascertained  that  a shipment  of  oil  had  been  made  by 
their  competitor,  Mr.  George  Rice,  over  the  Louisville  and 
Nashville  Railroad,  wrote  the  following  letter  to  the  general 
freight  agent  of  the  Louisville  and  Nashville  Railroad  Com- 
pany : — 


Louisville,  June  16,  1 88 1 . 


See  letter,  page^/-  M.  Clllp , G.  F.  A. 

Dear  Sir  : — Wilkerson  and  Company  Nashville  received 
Car  Oil  Monday  13th  70  barrels  which  we  suspect  slipped 
through  on  the  usual  fifth-class  rate.  In  fact  we  might  say 
we  know  it  did,  paying  only  41.50  freight  from  here  charges 
57.40.  Please  turn  another  screw. 

Yours  truly 


CHESS,  CARLEY  & CO. 


See  testimony  Within  five  days  from  the  receipt  of  this  letter  the  rates  of 
pi5e62oflce’  Mr.  George  Rice  on  the  Louisville  and  Nashville  Railroad, 
between  Louisville  and  Nashville,  were  raised  from  fifty-six 
and  one-fourth  cents  per  barrel  to  ninety  cents  per  barrel. 

It  must  be  borne  in  mind  that  the  Western  and  Southwestern 
railway  companies  attempted  to  justify  their  discrimination 
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in  favor  of  tank  cars  and  against  barreled  oil  upon  the  ground 
that  tank  cars  carried  back  return  loads  of  turpentine  or  cot- 
ton-seed oil.  But  it  must  be  evident  that  box,  cattle,  and 
gondola  cars,  being  adapted  to  almost  every  kind  of  traffic, 
were  more  likely  to  secure  back  loading  than  tank  cars. 

This  unjust  discrimination  in  favor  of  tank  cars  was  often  see  testimony, 

pages  598-9. 

still  further  aggravated  by  billing  the  tank  cars  at  much  less 
than  their  actual  weight  or  contents.  And  it  has  been  shown 
in  evidence  that  recently  the  tank  cars  controlled  by  the 
Standard  Oil  Company  have  been  renumbered,  presumably  to 
prevent  the  possibility  of  identifying  any  past  shipment  by 
the  number  of  the  car,  and  thus  effectually  preventing  the 
discovery  of  any  previous  underbilling. 

The  decision  of  the  Interstate  Commerce  Commission  in 
the  case  of  Rice  vs.  The  Louisville  and  Nashville  Railroad 
Company  required  the  same  rate  per  one  hundred  pounds  to 
be  charged  on  oil  in  barrels  and  on  oil  in  tanks,  though  it  left 
the  railroads  free  to  charge  this  rate  upon  the  weight  of  the 
wooden  barrel  package  and  not  to  charge  it  upon  the  weight 
of  the  iron  tank,  which  was  considered  by  the  Commission  to 
be  part  of  the  car,  and  to  take  the  place  of  the  weight  repre- 
sented by  the  body  of  a box  car. 

This  additional  charge  for  the  weight  of  the  barrel,  which 
is  seventy-five  pounds  as  against  three  hundred  and  twenty- 
five  pounds  of  oil  contained  in  the  barrel,  is  in  itself,  on  long 
distances,  sufficient  to  exclude  barreled  oil  from  competition 
with  tank  oil ; but  notwithstanding  this  advantage  possessed 
by  the  shipper  in  tank  cars,  some  of  the  railroad  companies, 
since  the  announcement  of  the  decision  of  the  Interstate 
Commerce  Commission,  have  been  endeavoring  to  provide 
new  methods  whereby  the  Standard  Oil  Company,  as  shipper 
either  in  bulk  by  tank  car  or  by  full  car-loads  of  barrels,  as 
against  less  than  full  car-loads  by  smaller  refiners,  can  still 
secure  an  unfair  and  unjust  advantage  over  its  competitors. 

This  has  been  done  in  some  instances  by  greatly  reducing  the 
rates  for  return  loads  of  cotton-seed  oil  in  comparison  with 
petroleum,  so  that  the  tank  car,  having  paid  full  rates  On  See  page  645. 
petroleum,  gets  its  rebate  in  the  form  of  a large  reduction  of 
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rates  on  its  back  loading  of  cotton-seed  oil,  which  cannot  be 
shared  by  the  individual  competitor  who  ships  by  barrel  in 
gondola,  cattle,  or  box  car ; and  in  other  instances  by  largely 
increasing  the  differential  rates  between  full  car-loads  and  less 
than  full  car-load  lots,  greatly  to  the  advantage  of  the  large 
shipper. 

It  must  be  evident,  therefore,  from  the  whole  testimony  : — 

First. — That  no  such  monopoly  as  that  possessed  by  the 
Standard  Oil  Company  would  have  been  possible  except  for 
the  unjust  and  illegal  discriminations  in  its  favor  by  the 
Eastern  railroads  up  to  and  including  the  year  1879. 

Second. — That  the  ownership  of  the  seaboard  pipe  lines,  and 
the  pooling  contract  with  the  Pennsylvania  Railroad  Company 
still  protects  the  Eastern  and  tidewater  monopoly  of  the 
Standard  Oil  Company. 

TJdrd. — That  the  possession  and  control  of  tank  cars,  and 
the  unjust  and  illegal  discrimination  in  their  favor  by  the  rail- 
roads of  the  West  and  Southwest,  has,  until  the  decision  of  the 
Interstate  Commerce  Commission  in  the  Rice  case,  enabled  the 
Standard  Oil  Company  to  secure  and  maintain  a practical 
monopoly  of  the  Western  and  Southwestern  markets.  And 
that  since  the  said  decision  the  Standard  Oil  Company  as 
shippers  in  bulk  and  by  full  car  lots  have  a great  advantage 
over  shippers  by  barrel  and  less  than  full  car-load  lots,  by 
reason  of  the  charge  for  the  weight  of  the  wooden  barrel,  the 
reduction  of  rates  on  cotton-seed  oil,  and  the  discrimination 
between  car-load  rates  and  less  than  car-load  rates. 

Fourth . — That  the  South  Atlantic  coast  market  being  sup- 
plied by  ocean  shipments,  is  necessarily  controlled  by  the 
Standard  Oil  Company  in  consequence  of  its  control  of  the 
New  York  market  and  the  shipping  trade. 

Fifth. — That  if  producers  and  refiners  of  oil  could  have  their 
oil  shipped  from  the  wells  to  New  York  and  other  Atlantic 
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ports  at  the  same  rates  as  those  paid  by  the  Standard  Oil 
Company,  and  if  the  rates  per  gallon  for  the  transportation  of 
refined  oil  were  the  same,  whether  carried  in  tank  or  in  barrel 
package,  and  there  was  no  unjust  discrimination  in  railroad 
rates  on  petroleum  or  its  products,  it  would  be  impossible  for 
the  Standard  Oil  Company  to  maintain  its  monopoly  of  the 
trade,  notwithstanding  the  enormous  capital  it  has  already  ac- 
cumulated by  means  of  illegal  railroad  favoritism. 

Sixth. — That  the  present  monopoly  of  the  Standard  Oil 
Company  is  due  to  railway  discrimination,  and  not  to  the 
formation  of  the  Standard  Oil  Trust,  as  prior  to  the  formation 
of  the  trust  itself  the  monopoly  had  been  fully  established, 
and  it  has  gained  no  particular  power  or  influence  by  reason 
of  the  formation  of  the  trust. 

Before  discussing  or  suggesting  remedies  for  the  evils  that 
have  been  and  are  being  suffered,  it  may  be  well  to  notice  the 
claim  made  by  the  Standard  Oil  Company  that  it  is  and  has 
been  a public  benefactor,  in  that  it  has  reduced  the  price  of 
oil  to  the  consumer.  The  answers  to  this  claim  are : — 

First. — The  competition  with  Russian  oil  establishes  the 
price  in  foreign  countries  and  has  reduced  the  price  of  oil. 

Second. — The  enormous  output  and  the  improvement  in  re- 
fining processes,  together  with  the  growing  demand  for  the  by- 
products of  petroleum,  have  greatly  aided  in  reducing  the 
prices  of  refined  oil. 

Third. — The  testimony  shows  that  in  the  West  and  South, 
wherever  there  is  no  competition,  prices  are  maintained  at  a 
| high  rate  by  the  Standard  Oil  Company,  and  though  this 
; would  probably  be  done  by  any  other  dealer  or  manufacturer, 
it  effectually  disposes  of  the  claim  of  the  Standard  Oil  Com- 
pany to  be  a philanthropist. 

Fourth. — The  testimony  of  Mr.  Flagler  shows  that  the 
Standard  Oil  Trust  is  making  only  about  thirteen  per  cent. 
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annually  upon  its  capital.  Unfortunately  for  it,  the  inquiry  is 
as  to  how  it  originally  acquired  its  capital,  and  not  only  as  to 
how  it  is  now  using  it,  and  the  fact  that  it  is  moderate  in  its 
present  demands  for  interest  will  not  excuse  the  original  un- 
just acquisition  of  the  principal.  Doubtless  the  whole  army  of 
American  bank  officers  and  other  financiers  now  temporarily 
withdrawn  to  Canada  would  agree  to  be  content  with  an 
annual  income  of  thirteen  per  cent,  upon  their  stealings  if  they 
were  permitted  to  return  to  the  United  States  in  safety  and 
form  some  manufacturing  trust,  whose  capital,  if  invested  in 
business,  might  possibly  have  the  effect  of  reducing  the  price 
of  some  of  the  necessaries  of  life  to  quite  as  great  an  extent 
as  the  Standard  Oil  Company  has  reduced  the  price  of  oil. 
With  reference  to  the  remedies  which  should  be  provided  for 
the  redress  of  past  and  present  wrongs,  I have  to  suggest ; that 
for  the  injury  to  society  resulting  from  the  unequal  distribu- 
tion of  wealth  through  the  instrumentality  of  unjust  and  ille- 
gal discrimination  in  freight  charges,  and  the  personal  injury 
to  individual  producers  and  refiners  of  petroleum  now  being 
inflicted  by  such  discrimination,  the  most  effectual  remedies 
would  be  the  following: — 

First. — That  the  Legislature  of  Pennsylvania  under  the  exer- 
cise of  power  conferred  by  the  Constitution  of  1874  should 
take  possession  for  public  use  of  the  local  and  seaboard  pipe 
lines  of  the  Standard  Oil  Company  and  provide  for  their  oper- 
ation and  management  under  such  corporate  or  other  control 
as  would  secure  to  all  producers  and  refiners  of  petroleum  the 
right  to  have  their  product  transported  at  reasonable  and  equal 
rates.  The  facts  that  there  are  about  twenty-five  million  barrels 
of  oil  shipped  annually;  that  the  Standard  Oil  Company  is  mak- 
ing yearly  out  of  the  operation  of  its  pipe  lines  a sum  probably 
greater  than  their  entire  cost;  that  all  competition  in  the  refin- 
ing of  oil  for  the  seacoast  and  foreign  trade  is  practically  de- 
stroyed and  the  business  concentrated  in  one  hand;  that  the 
State  of  Pennsylvania  realizes  but  little  revenue  from  the  traf- 
fic, by  taxation  or  otherwise ; that  the  Standard  Oil  Company 
is  using  valuable  franchises  obtained  from  the  State  to  trans- 
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fer  the  oil  business  of  the  country  beyond  the  borders  of  the 
Commonwealth ; that  the  citizens  of  Pennsylvania,  who  are 
owners  of  petroleum  lands,  and  producers  of  oil,  are  making 
but  little  profit  out  of  their  business,  and  are  simply  produ- 
cing oil  to  add  to  the  profits  of  the  Standard  Oil  Company ; 
that  those  interested  in  the  production  of  oil  could  well  afford 
to  pay  the  State  ten  cents  per  barrel  in  consideration  of  obtain- 
ing relief  from  the  oppressive  system  which  is  crushing  them 
out  of  existence,  and  that  thus  a fixed  revenue  of  $2,500,000 
annually  might  be  realized  by  the  State  by  its  intervention  on 
behalf  of  its  own  citizens,  are  all  powerful  arguments  in  favor 
of  such  intervention,  though  with  the  application  of  such  a 
remedy  Congress  would  have  nothing  whatever  to  do. 

Second. — A remedy  which  Congress  could  undoubtedly  ap- 
ply, would  be  the  extension  of  the  provisions  of  the  Interstate 
Commerce  Act  of  February  4th,  1887,  and  its  supplements, 
so  as  to  embrace  all  common  carriers  engaged  in  transporting 
petroleum  as  Interstate  Commerce  by  pipe  lines,  and  in  this 
manner  just  and  reasonable  rates  for  transportation  could  be 
enforced,  unjust  discrimination  and  pooling  contracts  with 
railroads  could  be  prevented,  and  free  transit  for  interstate  oil 
could  be  secured  at  equitable  rates  for  transportation. 

Third. — A most  effectual  remedy  to  prevent  unjust  discrimi- 
nation, and  prevent  the  violation  of  the  Interstate  Commerce 
Law  if  the  provisions  of  the  latter  were  extended  to  pipe  lines, 
would  be  the  passage  of  an  act  of  Congress  conferring  upon  the 
United  States  Courts  original  jurisdiction  by  mandamus  to  en- 
force the  legal  obligations  of  a common  carrier  and  secure 
obedience  to  the  provisions  of  the  Interstate  Commerce  Act. 
Such  power  is  already  provided  for  by  the  Senate  Amend- 
ments to  the  Interstate  Commerce  Bill  which  have  passed 
both  Houses  of  the  present  Congress,  but  are  now  pending  in 
conference  committee  of  the  two  Houses  in  consequence  of 
some  additional  amendments  upon  other  subjects  added  by 
the  House  of  Representatives. 
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In  an  argument  made  by  me  in  March  last  before  the  com- 
mittee on  Interstate  Commerce  of  the  United  States  Senate, 
upon  the  subject  of  the  necessity  for  the  writ  of  mandamus 
in  such  cases,  I said : — 

“ Why  should  not  the  writ  of  mandamus  apply  to  cases  like 
this  ? When  I raised  this  question,  eight  years  ago,  before 
Judge  Reagan’s  House  Committee,  it  was  then  uncertain,  ex- 
cept in  one  or  two  States,  whether  the  writ  of  mandamus  was 
a proper  remedy ; but  all  that  doubt  has  been  done  away 
with.  In  Connecticut,  in  New  York  especially,  in  Pennsyl- 
vania recently,  in  South  Carolina,  in  Indiana,  in  Illinois,  and 
probably  in  other  States  in  the  last  six  or  eight  years,  there 
have  been  numerous  instances  in  which,  with  the  sanction  of 
the  highest  court  of  the  State,  the  writ  of  mandamus  has  been 
held  to  be  a proper  remedy  to  enforce  the  duty  of  a common 
carrier.  But  the  United  States  District  and  Circuit  Courts 
have  no  original  jurisdiction  in  writs  of  mandamus  except  that 
which  in  one  or  two  instances,  for  special  purposes,  has  recently 
been  given  them  by  statute.  It  was  held  fifteen  or  twenty 
years  ago  by  the  Supreme  Court  of  the  United  States,  that  the 
eleventh  section  of  the  judiciary  act  of  1789  did  not  give  to 
the  United  States  District  or  Circuit  Courts  any  original  juris- 
diction by  writ  of  mandamus , the  reason  being  that  at  the 
time  of  the  adoption  of  the  Constitution  and  the  passage  of 
the  judiciary  act  the  writ  was  a high  prerogative  writ,  and 
did  not  come  within  the  description  of  common-law  process  ; 
and  it  was  further  held  at  the  same  time  that  the  fourteenth 
section  of  the  judiciary  act  of  1789,  which  gave  to  the  courts 
of  the  United  States  the  power  to  issue  writs  of  scire  facias , 
habeas  corpus , and  other  writs  necessary  to  enforce  their  juris- 
diction, did  give  power  to  issue  writs  of  mandamus , but,  of 
course,  only  when  ancillary  to  a jurisdiction  already  estab- 
lished. Some  years  ago,  however,  Congress  gave  to  the 
United  States  Circuit  Courts  the  power  to  issue  writs  of  man- 
damus as  original  process  to  enforce  obedience  to  the  act  cre- 
ating the  Union  Pacific  Railroad.  Again,  by  the  act  of  22d 
February,  1875,  Congress  gave  the  Circuit  Courts  power  upon 
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the  relation  of  the  Attorney-General  or  District  Attorney  to 
issue  writs  of  mandamus  to  compel  certain  public  officers  to 
make  returns,  and  perform  duties  under  the  act.  The  Inter- 
State  Commerce  Act  itself  recognizes  the  writ  of  mandamus  as 
a proper  remedy,  but  confines  its  operations  to  cases  in  which 
the  Commissioners  are  the  relators,  and  for  the  purpose  of 
compelling  the  railroad  companies  to  file  or  publish  their 
schedules  of  rates. 

“ Now,  with  the  exception  ot  the  cases  I have  named,  there 
is  to-day  no  original  jurisdiction  whatever  in  any  Circuit  or 
District  Court  of  the  United  States  to  issue  a writ  of  manda- 
mus ; and  I claim  that  there  cannot  be  and  never  will  be  so 
good  and  effective  a remedy  to  keep  common  carriers  in  the 
path  of  rectitude  as  a writ  of  peremptory  mandamus  compel- 
ling them  to  do  their  duty,  and  disobedience  to  which  is  pun- 
ishable by  imprisonment  for  contempt.” 

Fourth. — In  order  to  break  down  the  monopoly  of  the  re- 
fined oil  trade  now  held  by  the  Standard  Oil  Company  in  the 
West  and  Southwest,  due  to  their  supplying  their  stations 
with  refined  oil  in  bulk  by  tank  cars  as  against  shipment  by 
their  competitors  in  wooden  barrels,  on  which  the  weight  of 
the  wooden  barrel  package  has  to  be  paid  for  as  freight ; the 
adoption  by  the  Senate  and  final  passage  by  Congress  of  the 
recent  House  Amendments  to  the  Senate  Interstate  Com- 
merce Bill,  requiring  oil  in  tanks  and  oil  in  barrels  to  be 
carried  at  the  same  rates  and  without  charge  for  the  weight 
of  the  packages,  would  be  of  great  importance. 

This  amendment,  which  is  now  pending  before  the  Confer- 
ence Committee  of  the  two  Houses,  reads  as  follows  : — 

Provided,  however,  That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  to  carry  refined 
oils  and  other  petroleum  products , cotton-seed  oily  and  turpentine , 
for  any  shipper , in  tank  or  cylinder  cars}  who  shall  own , lease , 
or  control  the  same , in  any  manner , except  upon  the  condition 
that  said  carrier  shall  charge  the  same  rate  for  the  transporta- 
tion of  said  products  in  woode?i  packages  or  barrels , in  car-load 
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lots , as  in  said  tank  or  cylinder  cars , the  said  tank  and  cylinder 
and  said  wooden  packages  and  barrels  being  carried  free  in  each 
case. 

I think  the  wording  of  the  amendment  should  be  changed 
to  read  thus  : — 

Provided,  however,  That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  to  carry  refined 
oils  or  other  petroleum  products , cotton-seed  oilf  or  turpentine , 
for  any  shipper  in  tank  or  cylinder  cars , except  upon  the  con- 
dition that  said  carrier  shall  charge  the  same  rate  respectively 
for  the  ■ transportation  of  said  products  in  wooden  packages  or 
barrels , in  car-load  lots}  as  in  said  tank  or  cylinder  cars , the  said 
tank  and  cylinder  and  said  wooden  packages  and  barrels  being 
carried  free  in  each  case. 

The  changes  in  phraseology  are  : — 

First. — Striking  out  “ and”  and  inserting  “or”  in  the  list 
of  articles,  so  that  there  shall  be  no  doubt  about  an  unjust 
discrimination  in  each  being  unlawful,  as  well  as  a discrimina- 
tion in  all. 

Second. — The  insertion  of  the  word  “ respectively  ” so  as  to 
make  it  plain  that  each  particular  article  in  barrels  and  in 
tanks  is  to  be  carried  at  the  same  rate,  and  to  avoid  the  con- 
struction that  different  kinds  of  articles,  for  instance,  refined 
oil  and  turpentine,  are  to  be  carried  at  the  same  rate. 

Third. — And  most  important,  striking  out  the  words  “ who 
shall  own,  lease,  or  control  the  same  in  any  manner,”  which 
if  allowed  to  remain  would  only  prohibit  the  unjust  discrimi- 
nation in  cases  where  a favored  shipper,  like  the  Standard  Oil 
Trust,  “ owned,  leased,  or  controlled  the  tank  cars,”  and  al- 
low it  to  continue  where  the  railroad  company  owned  the 
cars.  One  of  the  railroads  actually  does  own  a great  num- 
ber of  tank  cars,  and  if  the  change  in  the  language  of  the 
amendment  is  not  made,  the  unjust  discrimination  could  con- 
tinue in  the  case  where  the  railroad  company  owned  and 
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controlled  the  cars,  or  the  Standard  Oil  Trust,  by  selling 
their  tank  cars  to  the  railroads  (which  they  would  at  once  do), 
could  perpetuate  the  same  unjust  discrimination  in  favor  of 
themselves,  which  now  exists  and  which  the  House  amend- 
ment was  intended  to  terminate. 

The  importance  and  justice  of  the  adoption  of  the  House 
amendments  is  shown  : — 

A.  By  the  following  table,  which  exhibits  the  amount  of 
extra  charge  per  barrel  of  oil  paid  by  those  who  ship  in  bar- 
rel packages  over  what  is  paid  by  those  who  ship  by  tank,  at 
the  rates  and  for  the  distances  named  in  the  table. 


Distances  in 
miles. 

Discrimination  per  barrel  at 
rates  of  1 cent  per  ton  per 
mile. 

Discrimination  per  barrel  at 
rates  of  1 y2  cents  per  ton 
per  mile. 

500 

18^  cents 

$o.2%yi 

1,000 

37^  “ 

0.56  X 

1,500 

56^  “ 

0.84^ 

2,000 

75 

1.12^ 

2,500 

93 

1.40^ 

B.  By  the  fact  that  since  the  testimony  before  the  commit- 
tee was  closed,  the  Pennsylvania  Railroad  Company  and 
other  lines  which  for  years  had  been  carrying  oil  in  barrels 
and  oil  in  tanks  to  tidewater  at  the  same  rate  per  barrel,  and 
without  charge  for  the  weight  of  the  barrel  package,  ad- 
vanced the  rate  from  the  oil  regions  to  New  York  in  barreled 
oil  fourteen  cents  per  barrel,  sufficient  to  cover  a charge  for 
the  weight  of  the  barrel  package;  and  that  upon  this  fact 
coming  to  the  knowledge  of  the  Interstate  Commerce  Com- 
mission the  latter  tribunal  stated  that  their  previous  ruling  in 
the  Rice  case  was  not  intended  to  lay  down  a binding  rule 
for  the  whole  country  requiring  railroad  companies  to  charge 
for  the  weight  of  the  barrel  package,  and  that,  to  quote  the 
exact  language  of  the  Commission  : — 

“ Had  the  Commission  been  under  the  necessity  of  passing 
upon  the  propriety  of  the  action  of  the  Pennsylvania  Railroad 
Company  in  giving  equal  barrel  rates,  whether  the  oil  was  in 
barrels  or  in  tanks,  it  would,  on  the  evidence  before  it  in  the 
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Rice  case,  have  felt  compelled  to  say  that  upon  the  Pennsyl- 
vania system  the  practice  was  a proper  and  just  one.  And 
the  Commission  must  repeat  that,  had  it  at  the  time  been  re- 
quired to  pass  upon  the  question  of  the  classification  of  oil 
for  all  the  roads  of  the  country  for  the  purpose  of  bringing 
the  rating  in  all  sections  into  harmony,  it  might,  on  a survey 
of  the  whole  field,  have  deemed  it  on  the  whole  more  just  and 
politic -to  class  oil  in  barrels  and  in  tanks  together  for  barrel 
rating  by  quantity,  and  thus  make  the  Pennsylvania  practice 
universal,  rather  than  to  force  the  Pennsylvania  system  to 
adopt  any  practice  prevailing  in  other  sections  ; but  it  might 
also,  with  entire  propriety,  if  it  was  thought  that  the  public 
interest  would  thereby  be  best  subserved,  have  adopted  a 
compromise  between  the  two  methods  so  as  to  establish  a dif- 
ference in  the  rating  of  barrel  shipments  and  of  tank  ship- 
ments which  would  be  less  than  that  which  was  prescribed  by 
the  decision  for  the  Southwestern  roads. 

C.  By  the  fact  that  the  discrimination  against  oil  in  barrels 
is  not  justified  by  the  facility  for  getting  back  loading  for 
tank  cars,  or  the  greater  danger  of  leakage  and  fire  attending 
transportation  in  barrels  as  has  been  alleged  by  the  companies 
making  the  discrimination,  but  that  on  the  contrary  back 
loading  is  much  more  readily  obtained  in  box,  cattle,  or  gon- 
dola cars,  and  the  risk  from  loss  by  fire  or  otherwise  is  much 
greater  in  transportation  by  tank  cars  than  in  barrels.  In 
the  recent  case  of  Nicholai  & Brady  vs.  The  Pennsylvania 
Railroad  Company,  before  the  Interstate  Commerce  Commis- 
sion, Mr.  John  S.  Wilson,  then  general  freight  traffic  agent  of 
the  respondent,  testified  as  follows  : — 

“ Q.  With  regard  to  carrying  this  inflammable  property  near 
Pittsburgh,  the  slowness  of  movement,  &c.,  what  have  you  to 
say  as  to  that? 

A.  Probably  I will  take  less  of  the  time  of  the  Honorable 
Commissioner  in  answering  that  question  by  stating  that  when 
this  Washington  District  was  opened  up,  had  we  had  indi- 
vidual privileges  in  the  matter  and  not  corporate  obligations, 
I would  have  declined  to  make  a rate  on  oil  from  Washington 
to  the  east  of  Pittsburgh. 
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Q.  Why? 

A.  Because  I do  not  think  we  get  paid  for  the  risk.  I 
thought  that  the  direct  and  consequential  risk  was  so  great  as 
to  make  it  an  undesirable  business  at  any  price.  I think 
altogether  it  is  the  most  undesirable  business  we  do.  There 
is  no  stopping  it  when  it  once  starts.  We  had  a smash-up  at 
New  Brunswick.  We  came  in  collision  there  with  a line  of 
tank  cars,  the  oil  got  on  fire,  and  I think  it  ran  two  squares, 
ran  into  a sewer,  ran  burning  a square  or  two  more,  ran  on  the 
canal,  which  was  then  frozen  over,  followed  the  ice  a square 
or  two  beyond,  and  besides  our  own  direct  losses  we  have 
already  paid  nearly  $500,000  for  the  destruction  there.  I re- 
gard it  as  worse  than  powder  to  carry. 

Q.  That  amount  you  have  named  which  you  paid  for 
damages  is  in  addition  to  the  property  of  the  railroad  that 
was  destroyed  ? 

A.  In  addition  to  our  own  losses. 

Q.  What  were  the  railroad  losses  there  ? 

A.  That  bridge  at  New  Brunswick  was  burned  down,  and 
we  had  to  rebuild  it.  I suppose  that  smash-up  there  cost  us 
$200,000  or  $300,000,  beside  nearly  half  a million  paid  for 
outside  destruction. 

Q.  Some  inquiry  has  been  made  as  to  the  relative  danger  of 
the  movement  of  oil  in  tanks  and  in  barrels — will  you  please 
say  how  that  is  ? 

A.  Well,  the  movement  in  barrels  I have  always  considered 
preferable  for  two  reasons.  First,  we  load  barrels  in  a car 
that  will  carry  a return  cargo.  There  are  no  back  loads  for 
a tank  car.  For  stock  and  box  cars  we  can  load  back  and  get 
an  increased  earning  for  the  round  trip.  Secondly,  if  there 
comes  a collision  or  fire,  the  packages  being  separate  we  are 
enabled  to  save  some  of  the  tonnage.  There  is  no  hope  of 
saving  the  contents  of  a tank  car  if  it  once  gets  into  a fire. 
Barrels  you  can  sometimes  scatter  and  roll  off,  and  break 
them  up.” 

The  above  cover  the  remedies  necessary  for  protection 
against  and  redress  of  present  and  future  wrongs,  but  I appre- 
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hend  that  your  committee  will  also  deal  with  previous  wrongs 
and  that  this  important  subject  cannot  properly  be  dismissed 
without  some  allusion  to  the  great  and  almost  incredible 
injuries  of  the  past,  and  an  earnest  effort  to  provide  some 
remedy  for  them. 

Those  among  private  citizens  who  have  suffered  most  griev- 
ously from  these  wrongs  are  : — 

First. — The  competitors  of  the  Standard  Oil  Company,  indi- 
vidual refiners  and  others  who  have  been  driven  out  of  busi- 
ness and  reduced  to  bankruptcy  by  the  unjust  and  illegal  dis- 
crimination of  railroad  companies.  These  gentlemen  have 
suffered  from  private  wrongs  for  the  redress  of  which  the  law 
could  have  been  invoked  and  in  addition  to  the  ordinary  rem- 
edies at  law,  by  a recent  statute  of  the  State  of  Pennsylvania, 
treble  damages  may  be  recovered  by  shippers  for  illegal 
discrimination  in  freight  charges  against  them  by  a railway 
company.  Where  the  injury  has  amounted  to  a public  wrong, 
such  as  a conspiracy  to  destroy  a competitor’s  business,  a re- 
sort to  the  criminal  courts  could  have  been  had.  It  is  true 
that  so  far  as  this  class  of  sufferers  is  concerned  the  statute 
of  limitations  may  now  be  a good  plea  to  many  actions,  but 
with  such  actions  for  past  injuries  for  which  at  the  time  of 
their  infliction  the  law  afforded  redress,  I apprehend  that  the 
committee  will  not  care  to  deal. 

Second. — There  is,  however,  another  class  of  sufferers, 
against  whose  claims  no  statute  of  limitation  can  be  pleaded, 
but  whose  position  is  so  peculiar  and  whose  ability  to  secure 
redress  under  present  laws  is  so  restricted  that  Congress  may 
well  consider  the  propriety  of  affording  them  some  relief, 
especially  as  justice  will  never  properly  be  done  in  the  prem- 
ises until  their  claims  are  satisfied.  This  class  is  composed 
of  the  shareholders  of  the  several  railroad  companies  whose 
officers  have  distributed  so  many  millions  of  dollars  of  the 
companies’  money  as  largess  to  the  Standard  Oil  Company. 
Two  questions  will  here  arise  : — 
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First. — As  to  the  right  to  recover  from  the  Standard  Oil 
Company,  or  other  favored  corporation  or  person,  all  moneys 
unjustly  obtained  from  the  railroad  companies. 

Second. — As  to  the  form  of  remedy  for  such  cause  of  action. 

Upon  the  first  head,  the  following  may  be  stated  as  well- 
recognized  principles : — 

A.  A person  dealing  with  a corporation  is  bound  to  take 
notice  of  the  powers  of  the  latter. 

B.  All  moneys  obtained  by  collusion  from  a corporation, 
which  have  been  paid  out  without  right  and  in  violation  of  the 
powers  of  the  corporation,  can  be  recovered  from  the  party 
who  receives  them. 

C.  A party  receiving  such  money  holds  the  same  as  trustee 
for  the  corporation  whose  officers  have  illegally  paid  it,  and 
such  money  being  earmarked  can  be  traced  in  its  expenditure 
by  the  receiver,  and  all  property  and  effects  which  have  been 
acquired  with  it  become  the  property  of  the  corporation  and 
can  be  recovered  in  equity. 

These  principles  are  tersely  stated  in  Green's  Brices  Ultra 
Vires , page  769,  as  follows  : — 

It  is  a well-known  principle  of  equity  that  any  property , 
whether  trust  or  ordinary  property , which , in  the  opinion  of  the 
court  has  been  wrongfully  obtained  from  a person , may  be 
followed  into  the  hands  of  all  those  affected  with  notice  of  wrong- 
ful proceeding , and,  if  earmarked , the  identical  realty  or  per- 
sonalty may  be  recovered. 

The  principle  applies  equally  to  ultra  vires  transactions . No 
matter  under  what  agreement  or  conditions  the  corporate  funds 
have  been  disbursed,  if  the  disbursement  was  by  virtue  of,  or  upon 
the  consideration  of,  an  agreement  ultra  vires  in  the  strict  sense, 
then  the  funds  have  been  parted  with  improperly.  Consequently, 
as  the  powers  of  a corporation  are  supposed  to  be  known  to  every 
one,  the  other  contracting  party  will  be  affected  zvith  notice, 
and  will  be  liable  to  account  for  the  moneys,  &c.,  so  received 
by  him. 
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It  can  hardly  be  doubted  by  any  lawyer,  that  the  payment 
by  the  Pennsylvania  and  other  railroad  companies  of  millions 
of  dollars  annually  to  the  American  Transfer  Company  was 
made  in  violation  of  law,  and  was  beyond  the  legal  powers  of 
the  company,  and  that  those  who  received  and  accepted  such 
money  were  bound  to  notice  the  want  of  power  on  the  part  of 
the  companies  to  pay  it,  and  are  liable  as  trustees  to  account 
for  it  and  its  proceeds. 

There  remains  then  to  be  considered  the  question  of  the 
proper  remedy  and  the  power  of  Congress  to  apply  such 
remedy. 

The  proper  proceeding  would  be  by  a bill  in  equity  filed  by 
the  railroad  company,  but  as  it  is  not  likely  that  the  officers 
controlling  the  management  of  the  corporation  would  institute 
proceedings  based  upon  an  allegation  of  the  illegality  of  their 
own  actions,  and  as  any  such  remedy  would  have  the  effect  of 
placing  the  money  if  recovered  again  under  the  control  of  those 
who  may  have  illegally  paid  it  out,  it  would  be  well  to  consider 
whether  there  should  not  be  an  additional  remedy  created 
under  which  stockholders  of  railroad  companies  could  secure 
the  recovery  of  all  money  so  illegally  paid  without  requiring 
the  intervention  of  the  very  officers  or  managers  who  may 
have  committed  the  original  wrong.  It  is  true  that  the  sub- 
ject is  one  more  especially  under  control  of  the  legislatures  of 
the  several  States,  but  there  can  hardly  be  any  case  arising 
out  of  the  transactions  now  being  considered,  in  which  the 
United  States  Courts  would  not  have  jurisdiction  either  on 
account  of  the  citizenship  of  the  parties,  or  by  reason  of  the 
traffic  being  interstate;  and  in  all  such  cases,  where  jurisdic- 
tion properly  exists,  the  United  States  Courts  could  be  author- 
ized by  Congress,  upon  a bill  filed  by  a shareholder,  to  appoint 
a receiver  of  any  sum  of  money  or  claim  for  such  sum  alleged 
to  have  been  illegally  and  improperly  paid ; and  such  receiver 
could  be  empowered  to  collect  the  money  or  other  property, 
and  distribute  it  or  its  proceeds  directly  to  the  shareholders  of 
the  company  injured. 

In  dealing  with  the  subject,  I have  confined  myself  entirely 
to  the  questions  affecting  monopolies,  brought  about,  protected, 
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or  sustained  by  unjust  and  illegal  railway  discrimination  in 
freight  charges,  and  have  not  discussed  the  questions  con- 
nected with  the  general  subject  of  the  formation  of  trusts  or 
combinations,  or  their  effect  upon  society. 

I was  retained  to  aid  only  in  the  examination  into  the 
affairs  of  the  Standard  Oil  Trust,  and  apart  from  the  ques- 
tion of  railway  discrimination,  the  case  of  the  Standard  Oil 
Trust  is  probably  no  different  from  that  of  other  trusts  or 
combinations  into  which  the  committee  have  made  direct 
examination,  and  upon  which  their  report  may  be  influenced 
by  testimony  obtained  in  other  cases. 

It  may,  however,  be  said  in  conclusion,  and  with  reference 
to  the  subject  of  trusts  and  combinations  : — 

First. — That  the  injury  to  society  and  to  private  citizens  in- 
flicted by  the  Standard  Oil  Company,  has  been  due  entirely  to 
its  collusion  and  alliance  with  railway  and  other  transporta- 
tion lines,  and  has  not  resulted  from  the  comparatively  recent 
formation  of  the  Standard  Oil  Trust. 

Second. — That  it  undoubtedly  may  be  the  case,  that  com- 
binations or  trusts  in  business  may  be  formed  in  pursuance  of 
an  honest  and  innocent  attempt  to  avoid  trade  losses  con- 
sequent upon  low  prices  arising  from  overproduction. 

Third.-*— That  combinations  in  trade,  whose  only  object  is  to 
secure  to  their  members  a reasonable  and  proper  protection, 
are  not  illegal,  but  if  they  are  formed  for  or  attempt  to  secure 
more  than  such  reasonable  protection,  and  endeavor  unneces- 
sarily to  advance  the  price  of  any  commodity,  or  to  destroy 
the  business  or  injure  the  property  of  a competitor,  they  be- 
come criminal  conspiracies,  and  their  members  may  beTncficted 
for  and  convicted  of  a misdemeanor. 

Fourth. — That  all  combinations  formed  among  manufactu- 
rers to  advance  the  price  of  any  article  are  sure  to  invite  new 
competition,  and  the  higher  the  price  to  which  the  manu- 
factured article  is  advanced,  the  more  certain  is  competition 
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to  be  introduced — unless  in  cases  where  the  combination  or 
trust  owns  or  controls  some  particular  product  essential  to 
the  manufacture  of  the  article  produced. 

Fifth. — That  while  all  such  combinations  maybe  broken  up 
and  destroyed,  or  rendered  harmless  by  new  competition  in- 
cited by  the  advance  of  prices,  every  combination  requiring 
transportation  services  which  is  protected  by  unjust  and  illegal 
discrimination  in  rates  by  common  carriers  is  secure  against 
all  competition,  and  in  such  cases  the  injury  to  society  is  in- 
flicted by  the  unjust  discrimination  in  rates  and  not  by  the 
formation  of  the  trust  or  combination  among  producers  or 
manufacturers. 

Sixth. — That  the  Standard  Oil  Trust  owes  its  control  of  the 
oil  trade  of  the  country  entirely  to  unjust  and  illegal  discrimi- 
nation in  charges  for  railroad  freights.  That  nearly  all  of  its 
great  wealth  arid  power  have  been  thus  dishonestly  and  ille- 
gajfiy  obtained.  That  it  is  by  far  the  most  conspicuous  example, 
among  the  many  instances,  of  great  fortunes  made  by  the  favor- 
itism  of  railway  officials,  and  that  the  moment  the  transporta- 
tion of  petroleum  is  conducted  honestly  and  without  unjust 
discrimination  in  freight  charges,  so  that  every  producer  and 
manufacturer  can  have  his  oil  transported  over  like  distances 
in  the  same  direction  at  the  same  rates,  the  monopoly  of  the 
Standard  Oil  Trust  will  be  destroyed,  and  abundant  capital 
and  enterprise  will  again  embark  in  the  business  of  refining 
oil,  and  will  be  able  to  compete  successfully  with  the  Standard 
Oil  Company  in  every  branch  of  the  trade. 

FRANKLIN  B.  GOWEN. 

Philadelphia,  February  20th,  1889. 


